The newsletter of the Francis Forbes Society for Australian Legal History

History reports itself

History and law both look to the past, but for different reasons. Historians find things which they
throw up as a mirror for ourselves. Lawyers grasp at the past for rules of conduct. Each, by and
large, are looking to our present and our future, for both groups get very wary when they are
called upon to tweak the source material. Rewriting history is the function of characters in 1984,

not the stuff of learned women and men.

In this issue of the Flyer, I include an article from The Jurisprude, a blog where | am, among

other things, working out an occasional commentary for Mr Broom’s Legal Maxims. The article

is about the wisdom and difficulties of retrospective laws, the subject of Broom’s third maxim.

Rewriting is a necessary and troubling theme of relationships between indigenous and other
Australians. This Flyer records two significant events on the legal front, the developing
discussion around Aboriginality and constitutional integrity and, more mundanely but just as

importantly, the ALJ’s decision to celebrate its 90" year with an indigenous issue.

The rest of 2017 is a busy time for Australasian legal historians. There is the ANZLHS
conference as well as a number of significant lectures in Sydney including the annual Forbes
and Plunkett Lectures. Details appear below. David Barker's History of Legal Education in
Australia will be launched in Sydney, and members are invited. Again, details appear below, as

well as a review.

Finally, in case you think law and history is all about fact, this issue asks you to think about
fiction as well. Please have a glance at the list of non-law books by NSW barristers over the

last 200 years, and email me with comments and suggestions.

David Ash, Editor


https://medium.com/the-jurisprude

Membership

Don’t be shy. Membership forms can be downloaded with the press of button.

Five upcoming events arranged by the Society

28 September 2017 — The Forbes Lecture — the Hon Justice MJ Beazley AO

e Justice Margaret Beazley AO, President of the New South Wales Court of Appeal, will
deliver the Annual Forbes Lecture on 28 September 2017 at 5.15pm in Banco Court, on
the history of the Court of Appeal. The Banco Court is in the Law Courts Building, Queens

Square, Sydney. Martin Place and St James Stations are close by.

4 October 2017 — The launch of A History of Australian Legal Education by Professor
David Barker AM —the Hon Kevin Lindgren AM QC

e Members are invited to attend the launch of Professor Barker's book, A History of
Australian Legal Education on 4 October 2017 at 5.30pm at Greenway Chambers (Level
10, 99 Elizabeth Street, Sydney). Professor Barker’'s book will be launched by the Hon
Kevin Lindgren AM QC. If you are interested in attending, please RSVP by 27 September

2017 to John Xenos at rsvp@federationpress.com.au.

10 October 2017 — Sir Frederick Jordan’s brushes with ‘degenerate art’ — the Hon Keith
Mason AC QC

e The Honourable Keith Mason AC QC will present this lecture on 10 October 2017 at
5.15pm in Banco Court. The Banco Court is in the Law Courts Building, Queens Square,

Sydney. Martin Place and St James Stations are close by.
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18 October 2017 — Australian legal history: criminal law — the Hon TF Bathurst AC

e The next tutorial in the Society’s series of tutorials in Australian legal history will be
presented by New South Wales Chief Justice Bathurst on 18 October 2017 at 5.15pm in
Banco Court. The Banco Court is in the Law Courts Building, Queens Square, Sydney.
Martin Place and St James Stations are close by. The chief justice will be discussing the

history of criminal law.

The Hon John Hubert Plunkett
[Source: Drawing by Edmund Thomas, Mitchell Library, State Library of NSW]

9 November 2017 — The JH Plunkett Lecture — Mark Tedeschi AM QC

® Mark Tedeschi AM QC will deliver the Annual Plunkett Lecture on 9 November 2017 at
5.15pm in the NSW Bar Association Common Room, to be chaired by the Attorney
General, the Honourable Mark Speakman SC. The Common Room is on the Basement
Level of Selborne Chambers 174 Phillip Street, Sydney. Martin Place and St James
Stations are close by. The Lecture honours the memory of one of the State’s pivotal
Attorney-Generals. Plunkett (1802-1869) arrived in New South Wales in 1832. For more
than 30 years thereafter he made a major contribution to colonial law and society serving,
inter alia, as Solicitor-General and Attorney-General. In 1835 he published The Australian
Magistrate, the first Australian legal practice book. He was the first Australian lawyer to
be granted a commission as Queen’s Counsel. Mr Tedeschi is the Senior Crown
Prosecutor in New South Wales and the author of ‘Murder at Myall Creek: The Trial that
Defined a Nation’, published by Simon & Schuster in 2016. Mr Tedeschi will deliver a
lecture titled ‘John Hubert Plunkett QC and the Myall Creek murder trials.
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The 36" Annual Conference of ANZLHS, Christchurch, 14-16

December

The 36" Annual Conference of the Australia and New Zealand Law and History Society will be
held at the University of Canterbury, Christchurch, New Zealand on the 14™, 15" and 16" of

December this year.

The conference theme is “Legal and social change — gradual evolution or punctuated

equilibrium?”

This conference theme draws on evolutionary theory about how species form, and asks
whether changes in the law and in the effects of particular laws on society occur through a
gradual process of incremental change or through periods of relative stasis with intervening

major shifts.

Keynote speakers for the conference include Professors Charlotte McDonald (Victoria
University of Wellington); Kjell Modeer (Lund University), and Amanda Nettelbeck (University
of Adelaide) and Dr Te Maire Tau (Ngai Tahu Research Centre, University of Canterbury).

For details including as to accommodation, go to the Society’s website.

Aborigines & Australian Law

On 26 July, a panel discussion took place at Gilbert + Tobin’s office in Barangaroo. The panel
was asked to speak to ‘This Whispering in Our Hearts: The Moral Tradition of Richard
Windeyer’, a paper written by David Allinson, the Executive Officer of the conservative think

tank Uphold & Recognise.

The group’s particular focus is an indigenous recognition which preserves constitutional

integrity while allowing a distinct indigenous voice to be heard. The advertised panelists were
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Professor Greg Craven AO, the Hon Arthur Emmett AO, the Cape York Institute's Shireen

Morris and Chalk & Behrendt's Geoffrey Winters. Readers may recall that Winters, a young gay

indigenous lawyer, took the Liberal Party into Labor heartland by challenging Tania Plibersek

in Sydney.

The audience also had the benefit of some words from Professor Megan Davis, UNSW Pro

Vice-Chancellor Indigenous. Professor Davis was fresh from her appointment alongside former

Queensland premier Peter Beattie to the ARL Commission. Significantly for current purposes,

she was the guest editor for the ALJ’s 90™ edition, a special issue on indigenous Australians

and the law. Details about the issue are online; it is worth reprinting the summaries of the

excellent range of articles:

Indigenous Constitutional Recognition: Paths to Failure and Possible Paths to

Success — Shireen Morris and Noel Pearson

This article argues that the purpose of constitutional recognition is predominantly
practical, rather than just symbolic. The purpose is to positively reform the power
relationship between Indigenous peoples and the Australian state, to empower
Indigenous peoples and create a more mutally respectful relationship. The article
examines the legal and political calculations involved in the main reform options. It
explains why a purely symbolic or minimalist model for Indigenous constitutional
recognition is likely to lead to referendum failure, and argues that the proposal for a
constitutionally mandated Indigenous representative body presents the most viable path

to referendum success.

Testamentary Freedom and Customary Law: The Impact Of Succession Law on the
Inheritance Needs of Aboriginal and Torres Strait Islanders in Australia— Prue

Vines

The civil law needs of Aboriginal and Torres Strait Islander people in Australia have often
been neglected in favour of seemingly more urgent criminal law matters. This is no less
true of issues relating to the passing of property on death and the treatment of death and
burial than of other civil matters. One of the myths regarding the legal system’s treatment

of Aboriginal and Torres Strait Islander people has been that because they did not own
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much property there was little need to be concerned about succession issues for them.

This turns out to be untrue in a profoundly important way.

Opportunity is There for the Taking: Legal and Cultural Principles to Re-start
Discussion on Aboriginal Heritage Reform in WA — Lauren Butterly, Ambelin

Kwaymullina and Blaze Kwaymullina

The Aboriginal Heritage Act 1972 (WA) was drafted at a time when there was no
consultation with Indigenous peoples, and based on a Eurocentric, anthropologically
grounded “museum mentality” that failed to understand that Indigenous heritage is living.
All sides of the contemporary debate — Indigenous communities, the full range of the
political spectrum and the mining industry — acknowledge that major reform is needed.
This article provides guidance on how to achieve such reform — not in the sense of
specific legislative provisions, but broad legal and cultural principles that must lead

discussions about change.

Two New Township Leases on Aboriginal Land in the Northern Territory — Leon

Terrill

Township leasing is the Australian Government’s flagship land tenure reform for
Aboriginal communities in the Northern Territory. Recently, agreement was reached for
two new township leases, which are fundamentally different from earlier leases. This
article describes how the new leases will operate. While often the focus is on the
economic consequences of township leasing, the article describes how the more

significant impact is on community governance and relationships around land use.

Ensuring Ethical Collaborations in Indigenous Arts and Records

Management — Terri Janke

Traditional cultural expression and traditional knowledge and its interface with intellectual
property laws raise many challenges for law and policy makers, and are viewed as
incongruent with conventional intellectual property laws. However, the case studies in

this article examine how the law and protocols have dealt with this meeting place of
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culture and law to consider what lessons can be gleaned. The author makes some

concluding comments about her vision for a National Indigenous Cultural Authority.

Thinking Outside the Constitution on Indigenous Constitutional Recognition:

Entrenching the Racial Discrimination Act — Dylan Lino

Of all the major proposals to constitutionally recognise Aboriginal and Torres Strait
Islander peoples, a constitutional ban on racial discrimination has been one of the most
popular — and most contentious. According to some conservative commentators, this
proposal would unduly empower the judiciary and would not amount to Indigenous
recognition in any case. This article argues that protection from racially discriminatory
laws is an important form of Indigenous constitutional recognition, and that the Racial
Discrimination Act 1975 (Cth) (RDA) represents a pre-existing form of “small-c”
constitutional recognition. To address the political resistance against inserting a racial
discrimination prohibition into the “big-C” Constitution, it proposes strengthening the
RDA’s protection by entrenching it through a “manner and form” provision. More
generally, supporters of Indigenous constitutional recognition should be thinking

creatively outside the Constitution in imagining a just Indigenous — settler future.

Administrative Law — Gemma McKinnon

This article argues that administrative law is under-utilised by the Aboriginal community,
particularly as a solution to legal issues in their early stages. It looks at administrative law
in all of its practical forms, discussing why administrative law is of particular relevance to
the Aboriginal community, and exploring why this relevance is not widely realised

throughout the community.

What Does National Equality Law Have to do with Closing the Gap? — Laura

Beacroft

This article discusses the role that a strengthened national equality law can and must
play in closing the gap between Indigenous and non-Indigenous life outcomes. With the
Australian Government committed to reframing and humanising relations with Indigenous

peoples, the challenge is more than tinkering with the status quo. It involves adherence
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by Australian governments to laws that recognise Indigenous equality. Nondiscrimination
is a key area that should be targeted in closing the gap initiatives. Disturbing patterns of
government action and law-making that undermine the legitimacy of Indigenous equality,
and politicise discussions about it, need to be turned around. Strengthening Australia’s
national equality law can assist in this task. The priority is enacting catch-up reforms to
improve the scrutiny of special laws and to improve Indigenous participation, which are

aligned with international and comparable nations’ laws.

There is also Julian R Murphy’s review of the second edition of Harry Blagg’s Crime,

Aboriginality and the Decolonisation of Justice, Federation Press, 2016, 212 pages.

HARRY BLAGG

CRIME, ABORIGINALITY
AND THII

DECOLONISATION
OF JUSTICE

SECOND EDITION

'8 i | A

|

THE FEDERATION PRESS

For more information on the special edition, press here.
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David Barker, A History of Australian Legal Education, 2017,
Federation Press, 275pp.

Review by David Ash

AHISTORY OF

~ Australian s
Legdl

E(lucatlon

THE FEDERATION PRESS

In ten years we're gonna have one million lawyers,
One million lawyers, one million lawyers.
In ten years we're gonna have one million lawyers.

How much can a poor nation stand?'

On 21 August 2017, the US president and millions of his fellow citizens celebrated a total solar
eclipse. On 21 August 1770, a year or so after a transit of Venus, Captain James Cook laid
claim to the eastern coast of Australia. Since then, Australia’s national development has
included identity struggles both internal and external. A theme of the latter has been the eclipse

of British hegemony and the emergence of a US one.



Whether the 2017 eclipse indicates the emergence of Chinese hegemony remains to be seen.
What we can say is that the shift from the UK to the US has been dogged by the rise of the
lawyer. A meagre ten of Britain’s 54 prime ministers read at Inns of Court, 11 if you include
Disraeli who didn’t complete his studies. Contrast this with the US, where over half of presidents
have been lawyers. Is Australia’s difficulty in working out where it stands with these two English-
language powers reflected in our electoral diffidence, as just on one-half of our prime ministers

have been qualified lawyers? Struth Ruth, whither thou goest or not?

Everything has its good bits and its bad, and the getting of a formal education in the law is no
exception. Law is both a science and anything but. A science, in the sense that its essence is
the asking of questions. Anything but, in the sense that its practitioners and their clients require
finality. The question for legal education, as David Barker observes in this elegant history, is
whether it “can satisfactorily meet the twin objectives of training individuals as legal practitioners
and providing a liberal education that facilitates the acquisition of knowledge and transferable

skills”.

John and John Quincy Adams both went to Harvard and both became eminent lawyers. Neither,
however, went to Harvard Law School; it didn’t exist until 1817. Christopher Columbus Langdell
was its dean for much of the second half of the 19" century and introduced the case method.

The law school itself described the method in these terms: it:’

e Uses a court decision to exemplify principles of law
e Employs “hub-and-spoke” discussion between professor and student, otherwise known as the

Socratic method

e Analyzes the dilemma after it has been resolved

John Houseman discovers legal education. [Source media.salon.com/2013/04/housman_paperchase2.jpg]
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England — and therefore Australia — did not follow this development. Rather, the prevailing
method was and for some institutions continues to be, lectures. Barker quotes the description
of another commentator: “the imparting of information in the form of legal principles, rules and
propositions... to be committed to memory for examination purposes.” It puts in perspective the
casebooks which have often been issued as supplements to Australian texts; | suspect that
they were intended to stimulate an adoption of the case method, and | suspect most students

used them to read only what they had to, for the passing of exams.

Which method creates more positivists is a matter for debate. One major influence of both
methods is a focus on the common law in contrast to the statute. It has been said of Sir
Frederick Pollock — who with Sir Frederic Maitland dominated Oxbridge legal education during

roughly the same period — that he:

... helped to establish law as an academic discipline and to arrange matters so that the common law was

studied as the core of that discipline with statute only as a relatively unimportant appendage...

The idea of the statute as an appendage continues to have a profound effect in Australia. Bill
Priestley QC has been an outstanding appellate judges. In 1992 he chaired a Law Admissions
Consultative Committee which delivered a core of eleven subjects now known as the Priestley

11. This year, the editor of the Australian Law Journal the Hon Francois Kunc observed:'"

Readers who have followed the debate about the adequacy of the “Priestley 11” will be aware that
perhaps the most frequently suggested “new subject” is statutory interpretation. The volume and scope
of statute law has grown well beyond what lawyers of past generations would have ever imagined. That

expansionary trend continues.

As well as introducing the case method, Dean Langdell, who came from a modest background,
also introduced the system of blind grading. Given that Columbus is the capital of Ohio, he
would have been delighted to see the system footnoted by the US Supreme Court when it ruled
in McIntyre v Ohio Elections Commission. Mrs Mcintyre of Westerville, a northeastern suburb

of Ohio, handed out unsigned and therefore illegal leaflets opposing a school levy.

Ohio has not shown that its interest in preventing the misuse of anonymous election related speech
justifies a prohibition of all uses of that speech. The State may, and does, punish fraud directly. But it
cannot seek to punish fraud indirectly by indiscriminately outlawing a category of speech, based on its

content, with no necessary relationship to the danger sought to be prevented. One would be hard pressed
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to think of a better example of the pitfalls of Ohio's blunderbuss approach than the facts of the case before
us.

In the course of his reasons, Stephens J for the Court said:

Whatever the motivation may be, at least in the field of literary endeavor, the interest in having
anonymous works enter the marketplace of ideas unquestionably outweighs any public interest in
requiring disclosure as a condition of entry.

In a footnote furthering that proposition, the judge observed:

Though such a requirement might provide assistance to critics in evaluating the quality and significance
of the writing, it is not indispensable. To draw an analogy from a nonliterary context, the now pervasive
practice of grading law school examination papers "blindly" (i.e., under a system in which the professor
does not know whose paper she is grading) indicates that such evaluations are possible — indeed,

perhaps more reliable — when any bias associated with the author's identity is prescinded.

Do all US legal scholars wear bow ties?

[Sourced from the public domain]

A significant shift in the law’s understanding of its own sovereignty has been occasioned by the
growth of democracy, in particular the spread of the electoral franchise. A common law which
allows commoners to become practitioners is A Great Thing; a common law of practitioners

which excludes persons who are neither Anglican nor white nor male is quite another.
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This change has percolated into and from our law schools. The most marked — not the only,
but the most marked — growth in recent generations has been a huge influx of women students.

There are many reasons for this, but the author rightly does not pass up mention of pioneers.

William Pitt Cobbett was Sydney University’s pre-eminent legal academic at the end of the 19%"
but another who opposed the admission of women. It was rumoured that his sabbatical had to
occur before the remaining powers-that-were could summon up the wherewithal to admit Ada
Evans as a student. Pitt Cobbett’s attempt to persuade her to move to medicine did not succeed
and she graduated in 1902. Incidentally, Pitt Cobbett left a huge estate which created a number
of problems, one reaching the High Court. As his biographer (FC Hutley, the distinguished jurist
and law lecturer) later noted “In his death he joined the large band of distinguished lawyers

whose unsatisfactory testamentary dispositions benefited his profession.”

On the other side of the nation, Edith Haynes had been permitted to register as a student (and
was articled to her father) but in 1904 was refused admission to the intermediate examination
by the Western Australian Barristers Board. A writ of mandamus directed to the Board failed"

and things only changed with the 1923 Women'’s Legal Status Act.

 TELEGRAPHIC,

A WOULD-BE LADY LAWYER.

CASE OF MISS HAYNES.

—_—

APPLICATION REFUSED. -

- PERTH, Aug. 10.

An-application was heard before the
TFull Court to-day on behalf of Miss
Edith Haynes for an order compelling
the Legal Practitioners’ Board to_al-
low ker to present herself for examina~
tion with a_view o admission to. the.
profession. 3

An dffidavic was filed In-the czse,
stating that the ‘applicant had beez
duly aiticled in a solicitor’s- office and
that she now wished to prescnt hersell .
for der firsz examination. .

A, Hayres, K.C., appeared for the
appiicant, who is his niece. :

The court decided against the ap
plication:. S ¢

The Chicf Justice said that the cours
would follow the decision given by the
Lord Chancellor in England in the
case of MMiss: Cave, who wished o, ba
calied to the Bar, and in whose case
the Chancellor decitied  that as< there
was ‘no precedent for such a course he
would not ‘create one, - :

.2

The great cave of the common law, or shades of Plato. [Sourced Kalgoorlie Miner, p 5, Thursday 11 August 1904]
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Litigation, of course, is not the sole domain of female legal students. Harry Gibbs, later
Australia’s chief justice, sued the Queensland Barristers Board for failing to exempt him as a

first class honours students from fees. He and his friend Tom Matthews won.V

Student litigant to chief justice of Australia.

[Sourced from legalheritage.sclqld.org.au/exhibitions/sir-harry-talbot-gibbs-pc-ac-gcmg-kbe-qc]

The author characterizes the evolution of legal education in Australia as the pre-war formal, the
post-war innovative, and the creative. Very few of us remain to recall the first, but the innovative
was a colorful period for tertiary education everywhere: the writers of the Judean Peoples’ Front
sketch were at Cambridge in the 60s, after all. | well recall Sydney University’s splits; the
economics faculty; the philosophy department; battles in English (probably conducted in old
English); and of course jurisprudential jousting in Phillip Street. The author gives particular
space to the highly publicized battles at Macquarie University, catching the mordant observation

of Bruce Kercher on this distraction from his development as a doyen of Australian legal history:
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There was a lot of exaggeration in the press too. Eventually it broke into two factions and in the middle
sat the majority of staff who watched the bombs fly overhead. Most of us ducked and tried to avoid the

flak and got on with teaching and research.

It is the last evolutionary phase, the creative, which is the most important for legal education’s
current participants, for it draws together two developments which inform and plague modern

tertiary education, commercialization and internationalization.

The apparent starting point for the last phase is 1989, the commencement of what the author
dubs “An Avalanche of Law Schools”. | say “apparent” because two important events had
occurred two years before, the delivery of the Pearce Report and the commencement of the
Dawkins reforms. Much of the value of this book is its effective overview of the ensuing years.
Colourful comments from senior academics is included, for example David Weisbrot on the

Report and Margaret Thornton on reform, respectively:

The Dawkins reforms, which brought an end to the binary system in Australia in 1988, signalled the
beginning of the end of the idea of the university as envisaged by Newman, and its replacement with the

idea of the university as a business.
and

The central message of the Pearce Report on Australian Law Schools was that legal education in
Australia is being run on the cheap, and this is a Bad Thing. The moral for Vice Chancellors, University
Councils, and Governments, however, is that legal education in Australia can be run on the cheap, and

this is an Absolutely Splendid Thing.

The author covers significant areas beyond the academy, such as alternative entry points for
students and access to free legal information. However, it is the marriage of legal training and
the academy — a relatively recent affair in the common law — that is the great value of the
author’'s work. Recently a well-regarded journalist in the Fairfax stable reported under the
heading “Universities have been turned into aimless, money-grubbing student exploiters”.
Perhaps, but many say Fairfax might soon be out of business. Where do we strike the balance?
David Barker provides no business plan. He suggests merely that the law schools stick to what
they have done well, striking a balance of training practitioners and providing a liberal
education. There will always be a place for the academic purists and the high priests of finance
to have their battles, but | rather like Barker’s implication that common sense is a learning in

itself. As Newman said, Men will die upon dogma but will not fall victim to a conclusion.
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And don’t mind the use of “men”: he also observed that “Ability is sexless”.

[Sourced from johnhenrycardinalnewman.org/]

nova constitutio futuris formam imponere debet, non

praeteritis (Or how to commit a legal crime)

We've all heard the maxim that ignorance of the law is no excuse and we’ll see Mr Broom’s
take on it if | live long enough. If the traffic light is red and | drive on regardless and | survive, |

can’t complain if | didn’t know there was a law by which | could be fined.

Which light is the law?
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What if | drive through a green light, only to find that there is a law which says “Green means
stop”. | suppose my ignorance is still no excuse, but | expect that the traffic magistrate would
let me off with a warning.

Things move to a new level when we get pulled over and pinged even though the traffic lights

haven’t been erected.
What to do?

Enter Sir Edward Coke, with nova constitutio futuris formam imponere debet, non praeteritis; in
the hand of Mr Broom, “A legislative enactment ought to be prospective in its operation, and

not retro-active”.

Coke in his early days, Recorder of London. [Public domain]
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While the reason for the maxim is plain, there are many reasons why a legislature may want to
enact an ex post facto law. Most come down to an assessment that such a draconian course
is necessary because the gulf between what the courts of law say is lawful and what the courts
of public opinion say is becoming an abyss. Which assessment itself falls inside one of
leadership’s more difficult tasks; Draco himself fell foul of the Athenian public when he
attempted to do away with the blood feud.

In the white collar world there is always the question of tax. In the late 1970s, lawful tax
avoidance in Australia had become so removed from the public idea of what was just that the

ex post facto law was one of the tools brought in to right the balance.

Bottom of the harbour proponents appearing before court?

[© Jason Decaires Taylor]

But it is a mistake to think ex post facto laws simply criminalize what was not criminal. Amnesty
laws are ex post facto.

And — a particular reminder in our globalising world — it is also a mistake to think that a given
subject matter remains subjected to the same courts of law or courts of public opinion. The

heirs of a colonial capitalist who had appropriated property with the consent of home country
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law and the public opinion at home might find their complaints of “expropriation” by the law of
the (now) former colony falling on the deaf ears of the (new) state’s (new) courts and (now

freed) public; can a law of re-appropriation ever be post facto?

A half century or so before Broom’s work the US Constitution had attempted to put the position
clearly, barring both federal and state legislatures from making ex post facto laws: see Art 1
Sec 9 cl 3 & Art 1 Sec 10 cl 1 respectively. Section 9 is headed “Limits on Congress” and the

clause says simply “No Bill of Attainder or ex post facto Law shall be passed.”

But like all constitutional proscriptions, they have to be seen in their context. Sir William Deane

summarised the US position in the following terms:

At the time when the Constitution was adopted by the Australian people, it had long been recognized in
the United States that the Bill of Attainder Clause did no more than make express what was, in any event,
implicit in the doctrine of the separation of judicial from legislative and executive powers. Thus, in Calder
v Bull, Chase J, in the course of what has subsequently been accepted as the classic exposition of the

effect of that clause, wrote:

"The prohibition against their making any ex post facto laws was introduced for greater caution,
and very probably arose from the knowledge, that the parliament of Great Britain claimed and
exercised a power to pass such laws, under the denomination of bills of attainder, or bills of pains
and penalties; the first inflicting capital, and the other less punishment. These acts were legislative

judgments; and an exercise of judicial power." (Emphasis added by Deane J.)

In a context where the express prohibition of “ex post facto laws” was seen as merely declaratory of an
aspect of the doctrine of separation of powers, it was a natural step to confine the scope of that phrase

to its traditional meaning of ex post facto laws dealing with criminal offences.
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Wouldn’t happen now days, nosiree.

Sir William Deane’s remarks are found in the Australian High Court’s decision known as the

War Crimes Act case."

At the time the Court delivered its reasons, 14 August 1991,Mr lvan Timofeyevich Polyukhovich
had been resident in Australia for over 40 years, and a citizen for over 30. But it was allegations
about his previous life which wrought the litigation. In the words of the International Crimes
Database:"!

Ivan Timofeyevich Polyukhovich was born in the village of Serniki in the Pinsk region, Ukraine.
Polyukhovich became an Australian citizen in 1958. In January 1990, a case was brought against
Polyukhovich in Australia for his alleged involvement in the mass killing of approximately 850 people from
the Jewish ghetto in Serniki village and for killing 24 other people between August and September 1942.
Their bodies had been exhumed in June and July 1990.

The region of Pinsk examples the rich, fascinating and tragic histories of pre-World War i
Eastern Europe, a place where states great and small rose and fell and where that most

extraordinary of stateless people, the Jews, could be lauded or slaughtered on a whim.
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Pinsk is an exemplar in that it has produced many famous Jews including Chaim Weizmann,
ironically the first president of what would become that people’s state; Golda Meir, a prime
minister of that state; and Simon Kuznets, a Nobel laureate in economics. It housed the parents

of Ralph Lauren.

The Symphonic Orchestra in Pinsk.

[Sourced http://www.zchor.org/pinsk/pinsk.htm]

More darkly, it was an exemplar for violence aimed at Jews. Two decades before the jackbooted
depravity of the Nazis and their allies, there had been the execution of thirty-five Jews by the
Polish Army in the opening stages of the Polish-Soviet War. The event occurred during the
opening stages of the Polish-Soviet War with the presiding officer asserting two things: that the
dead had been at a Bolshevik meeting and that the Jewish population of Pinsk had attacked

Polish troops.

As to the second, no credible evidence ever emerged and this allegation alone justifies the
western press’s tag, the Polish Pogrom at Pinsk. As to the first, contemporary comment
suggests that they had not. However, the Gvat kibbutz in northern Israel was established in the
memory of those who died and was established on avowedly Zionist-Socialist principles; there

has never been a synagogue there.

For those of us from more stable countries who think it proper and civilised to keep our politics
and our religion separate, Jewish socialism of the first half of the 20" century takes its place
alongside the second half’s liberation theology and civil rights movements. Reality tends to

discord.
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As to the massacre two decades on, that is the subject of the High Court case across the other
side of the world, Polyukhovich was acquitted because there was not sufficient evidence to
continue with the case. He died in 1997. A comprehensive account of the trial and the issues

surrounding it was written by Adelaide journalist David Bevan. A detailed review of the book is

available on Austlii.

The poignancy of a rubber boot found in the excavation at Serniki.

[Sourced from http://sydneyjewishmuseum.com.au/collection/rubber-boot/]

But is it right to describe Australia as stable? It really depends who is asked and when. What
of Aboriginal Australia in 2017? A quarter century on, does it help the cause of stability to
describe the High Court’s decision in Mabo as anything but an elegant attempt to rewrite a

history while avoiding the imposition of criminality on the persons responsible for that history?

At the pointy end of the intersection between morality and law, where a line must be drawn
between hindsight and retrospectivity, Sir William Deane happened at least once to be in
dissent (the War Crimes Act case) and at least once in the majority (Mabo). No easy question

for so eminent a jurist, and just as hard for the rest of us.
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Finally and moving from the mysteries of morality to the machiavellian mores of municipal
machinery, the world of ex post facto laws — and the courts’ struggle with them — plays an
interesting role in the ongoing struggle between the branches of a government no longer

embodied in a single person.

In olden times, there was neither a legislature nor a judiciary in any sense that we understand
the terms today; there were the monarch’s advisers on the one hand and his ministers of justice
on the other. Those times are often thought to have changed with a bang in 1776, but there
were many other whimpers, wails and wars over 700 years or so which also contributed to our
present system, a system where the legislature and the judiciary are keen to ensure that the

executive is kept in check.

One of the incidents of checks and balances is that the Johnny-come-lately legislature and
judiciary themselves have to keep each other in check, as well as the more Establishment
executive. In common law nations with written constitutions — the US, Australia and Canada

spring to mind — the judiciary has two particular tools.

First, it gets to rule on whether the legislature is allowed to pass the law it has purported to

pass. The most enduring example of this tool is the most famous, Marbury v Madison.

Secondly, it gets to rule on whether the legislature is legislating at all, or whether — a big no-no
— it is in fact doing something else, such as, well, judging. This tool has been well-used by the
judiciary in Australia over the last two decades, with a significant number of legislative acts

being held to trespass on the area of government reserved by the constitution for the judiciary.

The use to be made of these tools in dealing with the question of ex post facto laws depends
on which country’s courts you happen to be arguing in and when you happen to be arguing it.
In today’s Australia, it is probably still correct to say that the first tool is unavailable: unlike the
US, there is no Constitutional bar on ex post facto criminal laws, so as long as the legislation is
with a head of power, the fact that it is ex post facto will not matter. As to availability of the
second tool and while it will always depend on the wording of the legislation, | expect that the
High Court will continue to exercise caution when passing on the legislature’s ability to pass a
declaratory statute with retrospective operation. For a stimulating look at the War Crimes case,
| commend an article whose first sentence is “Frolicking with the Australian Constitution can be

fun »iii
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Of course, we can just check the balances. [© Gary Varvel]

Law and literature

Law and literature have a close relationship. Richard Posner is probably the best known
commentator; apart from being (until this year) a federal appeal judge and (yes, these things
are measured) the most cited legal scholar of the 20™ century, his “Law and Literature” is in its
third edition. In Australia we have Nicholas Hasluck, justice of the Supreme Court of Western
Australia, novelist, poet, and author of “The legal labyrinth: the Kisch case and other reflections
on law and literature”. Kisch’s Australian experience is a fascinating study for anyone interested
in the politics of citizenship (and the joys of dictation tests). Now, Malcolm Oakes SC has
produced a list of members of the Sydney Bar who have published books beyond legal texts.
The list covers 200 years. A copy is attached. The criteria are authorship of a work which does
not have the better (or at least more well-informed) practice of law as its purpose and has 45
or more pages. Itis hoped to formally publish a list in the new year. If you would like to comment

or make suggestions, please email the editor of the Flyer at d.ash@fjc.net.au.

" Tom Paxton, chorus to “One Million Lawyers”. It was released in 1985. There are now 1,315,561: ABA Lawyer Demographics, Year
2016.

i http://casestudies.law.harvard.edu/the-case-study-teaching-method/.

i Kunc, “Current Issues” (2017) 91 AL 343, 345.

Vv In Re Edith Haynes [1904] 6 WALR 2009.

v [1939] Case 32 QWN 52.

Vi polyukhovich v Commonwealth [1991] HCA 32; (1991) 172 CLR 501.

Vit http://www.internationalcrimesdatabase.org/Case/1172.

Vi James A Thompson, “Is it a mess? The High Court and the War Crimes case: external affairs, defence, judicial power and the
Australian Constitution” (1992) 22 WALR 197.
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